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IN THE UTAH COURT OF APPEALS 
THE COURT COMPANY, 
Plaintiff and 
Respondent, 
vs. 
C&D PAINTING, 
Defendant and 
Appellant. 
APPELLANT'S BRIEF 
Case No. 870103-CA 
PARTIES 
Plaintiff in the lower court proceedings was The Court 
Company, Defendant was C&D Painting. 
ISSUES ON APPEAL 
1. Whether or not the Small Claims Affidavit and Order 
is adequate to give the Small Claims Court/Circuit Court personal 
jurisdiction over the defendant in the instant case. 
2. Whether or not the Small Claims Court Pro Tern Judge 
properly disposed of the Motion to Dismiss before issuing 
judgment. 
MATERIAL FACTS 
Defendant, C&D Painting, Defendant/Appealant here 
relies upon the record on appeal and submits all documents and 
the tape transcript of the lower court trial in setting forth the 
facts as follows: 
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1. On or about the 6th day of February, 1987, 
plaintiff, The Court Company, by and through its agent, David L. 
Olson, signed a Small Claims Affidavit claiming that defendant 
was indebted to plaintiff in the sum of $1,000.00, as stated on 
said Affidavit. 
2. The Order of the Court, incorporated on the same 
form known as the Small Claim Affidavit and Order was dated the 
4th day of March, 1987, setting forth a trial date of March 24, 
1987. 
3. Such Small Claims Affidavit and Order was executed 
upon the form supplied by the, State of Utah, Salt Lake County, 
Murray Department, of the Fifth Circuit Court on a preprinted 
form with dates indicated upon said Small Claims Affidavit and 
Order. 
4. The Constable's Return indicates the Affidavit and 
Order was received by a Sandy Precinct Constable, Jay Weaver, on 
March 4, 1987, and served upon C&D Painting on the 5th day of 
March, 1987. 
5. On the face of the Small Claims Affidavit and 
Order, there is a notice delineated in red ink, stating "Notice 
This Affidavit shall not be served more than twenty days nor less 
than five days from the date of this order." 
6. The Constable filed the Return of Service and the 
Small Claims Affidavit and Order on March 9, 1987. 
7. On March 11, 1987, Defendant, C&D Painting, 
contacted Attorney J. Ray Barrios, P.C., Attorney for 
Defendant/Appellant herein, wondering what the red ink section of 
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the Small Claims Affidavit and Order meant, as he noticed that 
the Affidavit should not be served in less than five days from 
the date of the Order, yet the Order was dated March 4, 1987, and 
he was served on March 5, 1987. 
8. Defendant thereafter, and on March 11, 1987, filed 
a Motion to Dismiss, based on lack of personal jurisdiction over 
defendant for violation of the requirements of the notice as 
clearly set forth in the Small Claims Affidavit and Order. 
9. Defendant/Appellant's attorney learned on March 23, 
1987, that defendant was out of town on a painting job and would 
not be in town on the date of the trial, March 24, 1987. 
10. Defendant/Appellant's attorney then filed a Motion 
for Continuance after speaking with the Court Clerk, and 
attempting to make contact with plaintiff, The Court Company. 
11. The Notice of Continuance of Trial was filed with 
the Circuit Court, State of Utah, Salt Lake County, Murray 
Department, at 10:53 a.m. on March 24, 1987, prior to the trial 
time of 2:00 p.m. 
12. The tape transcript of the trial clearly sets 
forth that the plaintiff, The Court Company, received notice of 
continuance of trial prior to the trial time of 2:00 p.m., March 
24, 1987. 
13. Defendant, C&D Painting, failed to attend the 
trial and relied upon its Motion to Dismiss, based upon lack of 
jurisdiction of the Court. 
14. The Court appears to have not made a specific 
ruling on the Motion to Dismiss, and on the basis of defendant's 
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non-appearance, issued a judgment by default. 
15. Whereafter, defendant, C&D Painting, appeals to 
the Utah Court of Appeals on the issues as set forth above. 
SUMMARY OF ARGUMENT 
Appellant argues that the Small Claims Court, Murray 
Department, violated its own rule of Court when it served 
defendant with the Affidavit and Order one day after the date of 
the Order, contrary to the red printed Notice upon the face of 
the Small Claims Affidavit and Order specifically stating that 
such Affidavit shall not be served less than five days from the 
date of the Order. 
Further, Appellant argues that, because of such 
violation of the Court-imposed rule, the Court did not have 
personal jurisdiction over defendant at the time of trial. 
Additionally, the Murray Department Small Claims Affidavit and 
Order is confusing, and takes away a defendant's abilities to 
interpret the meaning of the Affidavit, in an instance such as 
this, where the Affidavit was served contrary to the time periods 
as set forth in the Notice, and, additionally, defeats the 
purpose of Small Claims Court, wherein litigants are supposed to 
be able to pursue their claims without the benefit of counsel. 
Lastly, the Pro Tern Judge in the Small Claims Court 
should have affirmatively disposed of the Motion to Dismiss 
before moving forward to his ruling of default judgment, based 
upon defendant's failure to appear. 
ARGUMENT 
The Affidavit, as set forth on pre-printed form, by the 
Circuit Court, State of Utah, Salt Lake County, Murray 
Department, is clearly opposed to the law regarding service of 
the order as set forth in the Utah Code Annotated, Judicial Code, 
, Section 78-6-3 (1), wherein it is stated: 
" . . . The affidavit shall be sworn to by 
the claimant, and the judge or justice, or 
clerk of the court, shall file it and make 
a true and correct copy. At the same time 
the judge or justice, or clerk of the court, 
shall prepare and sign the order directing 
the defendant to appear and answer the claim. 
Immediately after, a copy of the order shall 
be served upon the defendant or plaintiff as 
provided by law for the service of summons." 
(Emphasis added) 
It is clear that the current state of the law is that 
such service of the order can be made immediately after it is 
signed and prepared. However, the red typeface of the pre-
printed form as used by the Murray Department of the Circuit 
Court clearly states that the affidavit shall not be served in 
less than five days after the date of the order. 
A Court that purports to have as one of its purposes 
the ability for claimants to litigate their claims with or 
without the aid of attorneys is providing potential litigants 
with a clearly confused rendition of what the law is regarding 
service of the affidavit. This is so because the Utah Code, 
Judicial Code, clearly states that the affidavit can be served 
immediately after such signing and issuing of the order whereas 
the printed form used by the Murray Circuit Court, Small Claims 
Department, is in clear contravention of such law by its pre-
printed red print Notice. 
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The purpose of Small Claims Court is to simplify 
litigation where a claim is small, making it possible for a 
person to litigate the claim without the extra expense of legal 
counsel, should such party decide to proceed without legal 
counsel. Further, Utah Code Annotated Judicial Code, 78-6-1 et 
seq., is designed to simplify the Small Claims procedure and 
process and to prevent any confusion to the plaintiff or 
defendant, thereby allowing them to avoid the necessity of legal 
counsel on small claims. 
A non-attorney litigant, with no direction other than 
the five-day minimum requirement as set forth in the Affidavit, 
and the Notice being opposed to the stated law, is confused. In 
the case at bar, the defendant, C&D Painting, was confused when 
it simply saw that it had been served with the Affidavit and 
Order contrary to the pre-printed red Notice upon the face of the 
Affidavit and Order it was served with. 
At trial, the Court noted that a Motion to Dismiss had 
been filed, and took a few moments to read the Motion to Dismiss. 
The Motion to Dismiss was based upon the lack of personal 
jurisdiction over this defendant, due to the improper service, as 
such service was contrary to the printed Notice upon the face of 
the Affidavit and Order. According to the red-printed Notice, 
which constitutes a Court-imposed rule, the service was improper 
upon defendant, and the Court was afforded no personal 
jurisdiction. 
The Court noted that it did not think that the basis 
for the Motion to Dismiss was adequate and left it at that, 
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without giving a ruling as to whether such Motion was granted or 
denied. It was presumably denied, because the Judge went on to 
grant a default judgment. However, no clear ruling was made on 
such Motion to Dismiss. 
If the local Murray Department of the Small Claims 
Court, Fifth Judicial Circuit Court, intends to use pre-printed 
forms specifically setting forth a Notice purporting to set time 
limit restrictions on the service of the Affidavit, then such 
Court should be held to the requirements it is imposing upon 
litigants in its Court. In the instant case, the Court-imposed 
rule used by the Fifth Circuit Court, Murray Department, Small 
Claims, is contrary to law as set forth in the Utah Code 
Annotated, Judicial Code. Also in the instant case, which appears 
to be a case of first impression, the defendant was confused and 
questioned whether or not the Affidavit and Order were properly 
served upon it. Defendant's point is well taken, and required 
him to consult with an attorney to get an understanding of what 
had happened. This notice has clearly defeated the purpose of 
Small Claims Court, in this case, in that this litigant has been 
required to hire an attorney to interpret the Small Claims 
Affidavit and Order and rule imposed thereupon and relate such to 
the law set forth in the Utah Code Annotated. 
The defendant/appellant seeks a ruling from the Utah 
Court of Appeals that the Small Claims Court, Murray Department, 
lacked personal jurisdiction over this defendant, due to the 
imposition of the court-imposed rule regarding service of the 
Affidavit and Order. The defendant/appellant seeks the ruling 
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that the Court erred in granting a default judgment without 
properly ruling upon defendant's Motion to Dismiss. 
CONCLUSION 
The Small Claims Court did not have personal 
jurisdiction over the defendant and improperly issued the default 
judgment upon defendant's failure to appear. 
In the alternative, should the Court of Appeals rule 
that the lower court had jurisdiction over defendant, the case 
should be remanded to the Small Claims Court, for trial on the 
merits, so that the confusion defendant experienced will not 
prevent him from having the case heard upon the merits. 
DATED this 1st day of June, 1987. 
Respectfully submitted, 
MUELLER, BARRIOS & CHRISTIANSEN 
(2 <?o. 
J. J RAY BARRIOS, P.C. ' 
orney for Defendant/Appellant 
CERTIFICATE OF SERVICE 
I h e r e b y c e r t i f y t h a t I m a i l e d f o u r ( 4 ) t r u e and 
c o r r e c t c o p i e s o f t h e f o r e g o i n g APPELLANT'S B R I E F , t o 
p l a i n t i f f / r e s p o n d e n t , The Cour t Company, 534 West 3615 S o u t h , 
S a l t Lake C i t y , UT 84115 , p o s t a g e p r e p a i d , t h i s 1 s t day of J u n e , 
1987 . 
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